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RESPONSIBILITIES OF EXPRESS COMPANIES.—We direct at- 
tion to the able opinion of Mr. District Judge BALLARD, pro- 
nounced in the U. S. Circuit Court for Kentucky, on this 
important subject. It will be read with interest not only on 
account of its importance, but for the clear and forcible 
manner in which he argues questions upon which there exist 
some diversity of judicial judgment. Weare  ‘ebted for it 
to Gen. John M. Harlan of Louisville, Kentuck 





FoRFEITED LAND Grants.—The decision of jg Attorney- 
General of the United States, to which we ha¥V® before re- 
ferred (ante, p 411), to the effect that, upon a failure to build 


the roads within the time prescribed by the act making the. 


grant, the lands, ipso facto, revert to the United States with- 
out further legislation, will have the effect to open for settle- 
ment the lands of the following companies which have failed 


to construct their roads within the time limited by Congress : 
RAILROADs, No. Miles, 
Jacksonville, Pensacola & Mobile 160 
Pensacola & Louisville - 43 
Alabama & Florida - 150 
Coosa & Tennessee 35 
Mobile & Girard - 140 
North Louisiana & Texas” - go 
St. Croix & Lake Superior (Bayfield and St. Croix), 220 
Jackson, Lansing & Saginaw - . <0 


No. Acres. 
600,000 
165,000 
394,000 

67,784 
300,000 
250,000 

1,180,000 
150,000 
Total, - - 


888 3,106,784 





DEFENDANTS AS WITNESSES IN CRIMINAL Cases.— The 
following is the recent Illinois statute on this subject: ‘* No 
person shall be disqualified as a witness in any criminal case 
or proceeding by reason of his interest in the event of the 
same, as party or otherwise, or by reason of his having been 
convicted of any crime ; but such interest or conviction may 
be shown for the purpose of affecting his credibility. Provided, 
however, that a defendant in any criminal case or pro- 
ceeding shall only at his own reguest be deemed a competent 
witness, and his neglect to testify shall not create any pre- 
sumption against him, nor shall the court permit any reference 
or comment to be made to or upon such neglect.’’ 

It is seen that it provides that, the defendant 
in a criminal case may not be called upon to testify 
except at his own request, and contains the usual reserva- 
tion against his refusal to testify, creating a presumption 
against him. We have already (ante p. 147) alluded at some 
length to this important question. The writer of that article, 
speaking only for himself, believes that accused persons ought, 
to be required to answer questions under such restrictions as the 
humanity of the judge may suggestr As Daniel Webster said 
when his namesake, Professor Webster, was accused of the 
murder of Dr. Parkman, a man that has no statement to 
make may safely be believed to be guilty. The truth is al- 
ways near at hand, and, in most cases, will guide the innocent 
by a short and easy road out of every difficulty ; and the law 
was not made for the protection of the guilty. The writer 
believes that the maxim, nemo accusare seipsum tenetur, is the 
primordial maxim of law which a convocation of thieves would 
frame for their own protection if permitted to legislate for 
that purpose. If the origin of this maxim were traced, it 





would no doubt be found to be an exaggerated protest against 
the criminal question or mode of extorting confessions from 
prisoners by torture, which was sanctioned by the civil law, and, 
indeed, by the practice of most of the nations of antiquity. 
The writer thinks the proper rule ought to be that the judge 
may propound to the prisoner such questions as, in his discre- 
tion, seems necessary for the elucidation of the truth on any 
doubtful point ; but that the prisoner shall not be compelled 
by force to answer them, but if he fails to do so, shall be sub- 
ject to whatever unfavorable presumption the jury may, hav- 
ing reference to his intelligence and situation, draw from such 
refusal. 

Whilst entertaining these views, we do not seek to disguise 
or pass lightly over the fact that the voluntary confessions of 
accused persons are of very little value. In repeated cases, 
persons known to be innocent, and to all appearances sane, 
have accused themselves of capital crimes. The principle for 
which we contend is, that the law ought not to stop its ears 
against any source of evidence which offers additional light 
upon the subject under investigation, and which may afford 
additional means to the jury of arriving at a just verdict. The 
gross injustice and inconsistency of the common law is, that 
while it permits the supposed confessions of an accused per- 
son to be detailed against him through the imperfect memory, 
and perhaps prejudiced imagination of a third person, it 
cruelly seals his mouth and denies him the privilege of utter- 
ing a word in explanation. Such a rule of law is utterly inde- 
fensible and essentially wicked, and it is disgraceful to the 
legal profession that it has been suffered so long to exist. 





Railway Negligence—Liability where a Train is 
Jointly Run by the Employees of Two Com- 
panies. 

By an arrangement between the Nashville and Chat- 
tanooga Railroad Company, and the Memphis and Char- 
leston Railroad Company, the former company transferred 
the cars of the latter over the road of the former, from 
Stevenson, the terminus of the latter company’s road, to Chat- 
tanooga. A passenger train of the latter company got belated in 
consequence of an accident. The superintendent of the two 
roads arranged by telegraph for the passage of this belated 
train. It was run overthe section of the Nashville and Chatta- 
nooga Railroad, from Stevenson to Chattanooga, by its own 
engine, in charge of its own engineer and train-men, who 
were employees of the Memphis and Charleston Railroad Com- 
pany. While passing over this section of the line, it ran over 
and killed a ‘‘ section boss’’ employed by the Nashville and 
Chattanooga company. The administrator of this man 
brought suit for compensation for causing his death, against 
both these companies; and the case, which was determined 
in the Supreme Court of Tennessee, in 1872, under the name of 
The Nashville and Chattanooga Railroad Co, e¢ a/. v. Carroll, 
and which is reported in the Nashville Commercial Reporter, 
for August 27, discusses the interesting question of the joint 
liability of the two companies. It was insisted on behalf of 
the Memphis and Charleston company that the other company 
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was liable, because they had undertaken as “‘ contractors’? to 
carry its trains through from Stevenson fo Chattanooga ; but 
the circuit judge instructed the jury to disregard this contract 
between the two companies, and to direct their attention. to 
the question whether the deceased was killed by the locomo- 
tive, cars or train of defendants, or either one of them, and if 
so, he charged them that the plaintiff would be entitled to re- 
cover, unless precluded on the principles of law, as afterwards 
explained to them. He then told them, in response to the 
request of the counsel of the Memphis and Charles- 
ton railroad company, that if the proof satisfied their minds 
that the Memphis and Charleston railroad company at Steven- 
son, or any other point, before. the arrival of the cars at the 
place where the injury occurred, surrendered all control and 
custody over the cars and engine, and committed them to the 
exclusive charge and control of the Nashville and Chattanooga 
Railroad Company,the Memphis and Charleston Railroad Com- 
pany would not be liable, notwithstanding it owned the cars 
used on the track of the other road. But he added 
that, if the jury were satisfied that employees of both 
companies were engaged and co-operating in running the cars 
and jointly controlling them, the companies would both be li- 
able. These rulings and instructions the Supreme Court heid 
to be free from error. FREEMAN, J., in delivering the opin- 
ion of the court, said : 

We hold this charge was substantially correct. It was a question of fact for 
the jury to determine whether the injury was done by the one company or 
the other, or both, through their agents and employees. Mr. Redfield in his 
work on railways, 591, states the rule to be that ‘a railway company is al- 
ways responsible for an injury occasioned by want of proper care and 
prudence on the part of its servants in the management of a train which 
is under their exclusive care, management and control, though belonging to an- 
other company ; and if such injury results from negligence of another com- 
pany which has a joint right with defendants to use defendants’ track under a 
lease, and which is running trains over defendants’ track on its own ac- 
count, the defendants are not responsible.’ The principle is that when one 
has control and management of the train, whether owner or not of the cars, it 
is responsible for damages for wrongs—and if this be so, it foliows necessarily 
that if, in fact, that control be joint, and the train jointly under the control of 
agents of two companies, then both must be held responsible. ‘Two persons 
may be joint masters, and thereby subject to a joint liability fur the acts of ser- 
vants or employees, and such joint liability may be converted into a several 
liability by the election of plaintiff to sue only one, which may be done in such 
acase. See Parsons on Contracts, vol. I, note 10, p. 106. In fact the liabil- 
ity of two corporations must depend on the same principle, in the main, as in 
case of private individuals. On this ‘question there is no error in his honor’s 
charge at which the plaintiffs in error cai. complain. 





Politics and the Bench. 


The proposed nomination, by the democratic party of New 
York, of Judge CuuRcH as governor of that state, calls forth 
an article from the able editor of Harper’s Weekly, in which 
he uses the following language: 


The question is very serious. The absolute independence of the judiciary 
is indispensable, and patriotism and good sense alike warn us to avoid any 
practice which tends to compromise it. Yet, if the bench is to be considered as 
a stepping-stone to purely political offices, if, indeed, it is not to be regarded as a 
bar to such positions, its independence is necessarily imperiled. It is true that 
Washington sent JOHN JAY from the bench of the Supreme Court of the United 
States to negotiate a treaty with Great Britain, and that he was elected governor 
of New York while he was chief justice of the United States, and accepted 
the position. But there is no reason that a man of peculiar and special abil- 
ity should not be summoned from the bench to discharge precisely such a duty 
as that for which JAY went to England. The best opinion of the country ap- 
plauded the nomination by President Grant of Judge NELSON as one of the 
negotiators of the treaty of Washington. Such a service is the very one for 
which an exception may justly be made, because a foreign treaty should be ab- 
solutely unpartisan. 









It is to be regretted, however, that Chief Justice JAY, although in 1795 he 
was elected governor, during his absence and without his knowledge, had in 
1792, consented to be nominated, after declining because of his position as 
chief justice. It is to be considered, however, that the time itself was excep- 
tional, and that the men who had been most prominent in forming the new 
system felt it to be their duty to aidits practical operation in every way, and 
that the duty of absolute separation of the three great powers, and the perils 
of regarding judges as possible political candidates, were notas“ evident then 
as they have now become. The disposition to disregard this peril, and to 
consider judges as not practically debarred from the seductions of caucuses 
and conventions ought to be imperatively checked. If Judge CHURCH should 
accept a nomination as governor, that fact alone should insure his defeat. 
Party mahagers and judges should be taught that political candidates are not 
to be taken, from the bench. For judicial deliberations must be guarded, as 
far as possible, from that most insidious of influences in a free government, 
party spirit, 

The*Washington Chronicle, alluding to the same subject, 
makes th owing judicious observations : 

When the name of Mr. Justice MILLER was urged in certain republican 
journals, he very promptly authorized a publication in the New York Times, 
that, under no circumstances would he allow himself to be a candidate for any 
political office ; that when he accepted his judicial position he abandoned po- 
litical aspirations, and that he believed it inconsistent with the dignity or pu- 
rity of the bench for judges to allow themselves to become possible or proba- 
ble candidates for any political office, however distinguished or honorable ; and 
the consequence was that his answer was accepted. The same has been true 
in the history of the high courts of this country with other distinguished men. 

If judges desire it, their names will not be heralded as political candidates. 
A denial, prompt and conclusive, would stop the clamor of the most indis- 
creet friend. Butso long as judges encourage and countenance the public use 
of their names as candidates, so long will they be dragged into these offensive 
discussions, in which they may justly expect their motives to be criticised, their 
actions watched, their opinions maligned, and their views misrepresented. 
And grave and serious as we confess this question to be, we have no hesitation 
in saying that the remedy is in the hands of the judges themselves, and to them 
the country must look for the remedy. 

These, it is true, are not the views of non-partizan journals, 
and they may have been dictated by motives which they do 
not exhibit on their face ; but they will, nevertheless, in the 
main, commend themselves to judicious minds, irrespective 
of party. It is not improbable that the popular confidence 
in the integrity of the highest court of the nation may have 
been, to some extent, impaired, within the last few years, by 
the knowledge that some of its members were possible, or even 
probable, candidates for the presidency. We cannot believe 
that the truth justifies the remark which the editor of Har- 
per’s Weekly makes concerning the late Chief Justice CHASE, 
when he says that ‘‘ his most conspicuous legal opinion—that 
upon the legal tepder—will always be tainted with the sus- 
picion that it was affected by political considerations.’’ 

That such suspicions may lurk in the minds of some, there 
can be no doubt. There are some in whose tainted imagina- 
tions the most upright judge will never be above suspicion. 
But these are human owls that can see only in the darkness— 
cynics, whose minds are so thoroughly nursed in the habit 
of surmising evil, that the whole world is doomed to rest 
continually under the disadvantage of their suspicions. But 
whenever the integrity of the bench is subject, in any con- 
siderable degree, to the misgivings of intelligent hope, it is 
a public misfortune. The repose of society requires that the 
popular judgment should rest with confidence in the impar- 
tiality of the bench, and this cannot be if the bench comes 
to be looked upon as a stepping stone to political preferment. 
Judges, however, are but men, and as long as the people will 
bring them forward as candidates for high political offices, 
there are very few that will have the self-denial to resist the 
temptation. Besides it may not unfrequently happen that 
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judges, from the just and impartial habits of thought, and 
from the integrity and purity of private life which the judicial 
office has a tendency to develope, as well as from the absence 
of any strongly expressed political opinions, become the most 
available candidates for political offices; and it is not to be 
expected that political parties will, when they stand in ex- 
treme need of such a candidate, stop to consider the propri- 
ety of selecting one from the bench. Such are precisely the 
considerations which are now urging the nomination of Judge 
CuurcH. The disposition to nominate him for governor of 
New York springs from a feeling that there is no other man 
in his party whose eminent abilities and irreproachable char- 
acter will make him an available candidate against General 
Dix. There appears to be but one way to save the bench 
from the bad influences resulting from the candidaéy of judges 
for political offices; and that is to amend the constitutions, 
state and national, so as to make them ineligible to such of-, 
fices. But whenever such a proposition is seriously made, a 
strong public sentiment will no doubt be developed against 
it. A strong feeling will doubtless be discovered that there 
may be exigencies when it will be not only proper, but pe- 
culiarly fitting that judges should retire from the bench to 
except political preferment —when, in short, a Papinian or 
an Ulpian at the helm of state may be the only choice as 
against a Nero or a Caracalla. 

Our sister republic of Mexico, after having been reduced, 
under successive military rulers, to the most deplorable an- 
archy, is now, for the first time, perhaps, since her indepen- 
dence, enjoying a period of repose and prosperity, under the 
administration of one who laid aside the robes of chief jus- 
tice to assume the title of president. 





Liability of Express Companies for Losses in 
Railroad Accidents. 


BANK OF KENTUCKY v. ADAMS EXPRESS COMPANY. 
United States Circuit Court, District of Kentucky, Fuly, 1874. 
Before Hon. BLAND BALLARD, District Judge. 


1. Express Company's Liability for Packages Lost in Railroad Acci- 
dent.— An express company which receives packages of money to carry from one 
point to another, on a contract exempting it from liability in case of loss or damage by 
fire, is not liable for the loss of such packages in consequence of a fire resulting from a 
railroad accident, which happens without fault of the express company or its agents 
while such packages are being transported to their destination in the custody of the ex- 
press company’s messenger, upon a railroad train, operated and controlled by the 
agents aud servants of the railroad company, and over which neither the express com-~ 
pany nor its agents have any*control. The railroad company, in such case, does not 
stand in the relation of agent or servant to the express company. 

2. Stipulation against Liability in Express Companies’ Receipt—Proof of 
Assent to Terms of.—Where a bank, through its teller, gives packages of money to 
an express company to transport to another city, and in so doing the teller fills out the 
blanks in the express companies ordifiary printed receipt, and gives it to the agent of 
the company to sign, and the receipt contains a printed stipulation exempting the ex- 
press company from liability for loss or damage occasioned by fire, it is no objection to 
the validity of this stipulation that the attention of the officers of the bank was not called 
to it; and it is not error to instruct the jury in such a case that the bank would be 
bound by it, whether it were known to them or not. 


The plaintiff sued the defendant for damages for the loss of a 
package of money entrusted to the defendant by the Louisiana 
Bank at New Orleans, Louisiana, for delivery to the plaintiff at 
Louisville, Kentucky, but which was lost en route in consequence 
of a railroad accident. Under the instructions of the court, the jury 
returned a verdict for the defendant, and the plaintiff moved for a 
new trial. 


Fohn M. Harlan. Barr, Goodloe & Humphrey, for plaintiff; 





1 & F. Caldwell & G. C. Wharton, for defendant. 


BALLARD, J.—On a former day there were in this case a ver- 
dict and judgment for the defendant. At the trial the counsel for 
the plaintiff took several exceptions to the rulings of the court and 
charge to the jury, and they have now moved for a new trial, 
assigning for cause that the court erred in refusing to give the 
instructions asked by them and in giving the instructions which 
were given. 

The learned counsel have submitted no argument on their 
motion. They stand on the argument made and the authorities 
cited at the trial. 

As both that argument and. those authorities received, at the 
time, the fullest consideration, I think I would be justified in over- 
ruling the motion without addifg to what was then said, but as the 
opinion then expressed by me on the main point in the case is 
apparently opposed to several respectable authorities, and is sup- 
posed to present a new and important question, I feel that I 
ought not to allow this opportunity to pass without attempting a 
vindication of an opinion, the correctness of which has been con- 
firmed by subsequent reflection. 

The facts in the case are substantially as follows: The South- 
ern Express Company and the Adams Express Company are 
engaged each in the business of carrying money and other articles 
from one part of the country to another, for hire, at the request of 
any one who offers such articles to them for carriage. They do ngt 
use in their business any vehicles of their own except such as are 
required to transport the articles, entrusted to them, to and from 
railroad depots, and to and from steamboat landings. They use 
railroads, steamboats and the other public conveyances of the 
country. These conveyances are not subject to their control, but 
are governed entirely by the companies and persons to whom they 
belong. The packages entrusted to them are at all times, while 
on these public conveyances, in the care of one of their own 
messengers or agents. These companies are engaged in carrying 
by the railroads through Louisiana and Mississippi to Humboldt, 
Tennessee, and thence over the Louisville and Nashville Railroad 
to Louisville, Ky., under a contract by which they divide the com- 
pensation in proportion to the distance the article is transported by 
the respective companies. Between Humboldt, Tenn., and Louis- 
ville, Ky., both companies*employ the same messenger, but this 
messenger, south of the northern boundary of the state of Tennessee, 
is subject entirely to the orders of the Southern Express Company, 
and north of that boundary is subject entirely to the orders of the 
Adams Express Company. 

These express companies are in the habit of charging one price 
when they undertake to insure the safe delivery of the articles 
entrusted to them—that is, when they do not modify their ordinary 
responsibility as common carriers, and of charging another and 
lower price when their responsibility is limited. The Louisiana 
National Bank was aware of these regulations, and had in its 
possession printed blank receipts, or bills of lading, showing in the 
body the conditions and exceptions upon which the companies 
would undertake to carry at the lower rate, and in the margin the 
printed blank for the rate at which they would insure. Having 
received a letter from the plaintiff directing the forwarding by 
express of the sum of $13,528.15, the bank, by its teller, filled the 
blanks in that part of the bill of lading which contained the con- 
ditions and exceptions, and presented it to the Southern Express 
Company for its signature and delivered the package of money 
addressed to the plaintiff without stating who was the,owner. The 
bili of lading was signed and redelivered to the teller of the Louisi- 
ana National Bank, and forwarded by him.to the plaintiff at Louis- 
ville. It does not appear that the receipt was read at the time of 
its delivery, or that the attention of the officers of the Louisiana 
National Bank was called specially to the exceptions contained in 
it, but, as before stated, the bank was aware of these exceptions 
and of the stipulations for the lesser rate of compensation. 

This package was carried by the Southern Express Company 
from New Orleans to Humboldt, Tenn., and there delivered to the 









September 3, 1874.] 





CENTRAL LAW JOURNAL. - 437 





joint messenger of the Southern and Adams Express Companies. 
While it was in the custody of this messenger between Humboldt 
and the northern line of the state of Tennessee, the car in which 
the package was contained was percipitated through a trustle-work 
on the line of the Louisville and Nashville Railroad, at or near 
Budd’s creek, and the car and package were destroyed by fire. 
This was caused by the fallen locomotive, without any fault or neg- 
lect on the part of the messenger who had charge of the package. 

So much of the receipt as is material to the present controversy 

is as follows: 
‘‘SOUTHERN EXPRESS COMPANY, 
“Express Forwarders, 
“No. 2.—$13,528.15. JuLy, 26, 1869. 

“Received from the Louisiana National Bank one package, 
sealed and said to contain $13,528.15, addressed ‘Bank of Ken- 
tucky, Louisville, Kentucky.’ 

“Upon the special acceptance and agreement that this company 
is to forward the same to its agent nearest or most convenient to 
destination only, and there deliver the same to other parties to 
complete the transaction, such delivery to terminate all liability of 
this company for such damage; and also that this company are not 
to be liable in any manner, or to any extent for any loss or damage 
* * * of such package or of its contents * * * occasioned 
* * * by fire or steam. The shipper and owner hereby sever- 
ally agree that all the stipulations and conditions in this receipt 
contained shall extend to and inure to the benefit of each and 
veery Company or person to whom the Southern Express Com- 
pany may entrust or deliver the above described property for tran$- 
portation, and shall define and limit the liability therefor of such 
. other company or person.’"’ 


Upon these facts the court charged the jury: 


First—That the Southern Express Company and the Adams Express Com- 
pany are common carriers. 

Second—That the Adams Express Company is liable for the loss of pack- 
ages delivered to the joint messenger of the two companies at Humboldt, 
Tenn., although the loss occur south of the southern boundary of the state of 
Tennessee. 

Third—That if the jury believe the facts above detailed in relation to the 
execution of the receipt, then it, thus signed and delivered, constitutes the 
contract, and all the exceptions in it are a part of the contract, no matter 
whether each or all of them were known to the Louisiana National Bank or 
not ; and the plaintiff is bound by this contract, whether it expressly authorized 
the Louisiana National Bank to make it or not. 

Fourth—If the bill of lading contained no exception, it is clear that the 
defendant would not be excused because the accident occurred without its 
fault. It would be the insurer, and therefore accountable. But the bill of 
lading, among other exceptions, contained this: ‘‘ That the company are not 
to be liable in any manner, or to any extent, for any lossor damage * * of 
such package or its contents * * occasioned * * by fire."’ 

Now, if you believe that the package was destroyed by fire, as above indi- 
cated, without any fault or neglect on behalf of the messenger, or the | 
defendant, the defendant has brought itself within the terms of the excep- 
tion, and it is not liable. It is not material to inquire whether the accident 
resulted from the want of care, or from the negligence of the Louisville and 
Nashville railroad and its agents or not, since the uncontroverted testimony 
shows that the car and train in which the messenger of the Adams Express 
Company was transporting the package, belonged to the Louisville and Nash- 
ville Railroad Company, and were exclusively subject to its control and orders. 
A common carrier who has not limited his responsibility, is undoubtedly 
responsible for losses, whether occurring on vehicles controlled by him exciu- 
sively, or belonging to and controlled by others, because he is an insurer for 
the safe delivery of the article which he to carry; has agreed but, when he has 
limited his liability so as to make himself responsible for ordinary care only, 
and the shipper, to recover against him, is obliged to aver and prove negli- 
gence, it must be his negligence or the negligence or his agents, and not the 
negligence of persons over whom he has no control. 

If in his employment he uses the vehicle of others over which he has no 
control, and uses reasonable care—that is, such care as ordinarily prudent 
persons engaged in like business use in selecting the vehicles, and if the loss 
arises from a cause against which he has stipulated with the shipper—he shall 
not be liable for the same unless it arises from Ais want of care or the 

. want of care of his employes. 
















Without, therefore, deciding whether or not the evidence adduced in the 
case tends to establish any want of reasonable or ordinary care on the part of 
the Louisville and Nashville Railroad Company, I instruct you that such evi- 
dence is irrelevant and incompetent, and that you should disregard it—that 
is, give no more effect to it than if it had not been adduced. 

The first and second instructions were not excepted to, but the 
third and fourth were. At the trial the plaintiff insisted that it was 
not bound by the terms of the receipt, because it was not shown 
that the attention of the Louisiana National Bank was called to 
them at the time, or that it expressly assented to them, but I am of 
opinion that there was no error in this portion of the charge. The 
Louisiana National Bank was aware that the receipt contained 
some exceptions and conditions. It accepted the receipt without 
remonstrance or objection, and both authority and reason demons- 
trate that the receipt must, under these circumstances, be regarded 
as constituting the contract of the parties. Dorr v. N. J. Steam 
Navigation Co., 1 Kernan, 485; Wells v. The Steam Navigation 
Co., 4 Selden, 375, and 2 Comstock, 204; Richard Grace v. Alvin 
Adams, etc., 100 Mass., 505; Halford v. Adams, 2 Duer, 480; 
York Co. v. Central R. R., 3 Wallace, 107. 

It is now everywhere admitted that a common carrier may limit 
his responsibility by express contract, and if he may make an 
express contract with the shipper of goods, I cannot see why the 
contract may not be shown by the same evidence which would 
establish a contract between other parties. I cannot see why a 
writing, delivered by a carrier to an owner of goods, intended by 
the former to express the terms and conditions of his con- 
tract to carry, and received by the latter as such, should not 
constitute the contract between them. 

A common carrier, it is true, is bound to carry all articles within 
the line of his business upon the terms and conditions imposed by 
law, if the shipper shall so demand. He has, however, a right to 
charge in proportion to the risk assumed by him. It is upon this 
ground the authorities hold, that unless his responsibility is modi- 
fied by express contract, his undertaking to carry is upon the terms 
and conditions which are imposed by law. But when he has 
undertaken to carry at a less rate than he would have a right to 
charge, and would charge, if he undertook to carry only upon the 
conditions imposed by law, and has, by his receipt, delivered to the 
shipper stipulated for, a reasonable limitation of his responsibility, 
and the shipper has accepted the receipt without objection, the 
latter is as much bound by the contract thus made as any other 
party would be. 

The correctness of the propositions contained in the remaining 
portion of the charge to which exception was taken may, I think, 
be demonstrated in two ways: 

First. By the contract between the bank and the express com- 
pany it agreed that the company should not be responsible for any 
loss or damage of the package which should be occasioned by fire. 
The loss of the package was occasioned by fire; hence 
the carrier, by the terms of the contract, is not responsible. 
It is not pretended that the contract was violated by using the cars 
of the Louisville and Nashville Railroad Company to transport the 
messenger and the package, or was violated in any other respect. 
It follows, therefore, that if the company is liable at all, it is not so 
by virtue of the contract, but in spite of it. 

The contract, however, does not attempt to exempt, nor could it 
have exempted, the express company from loss occasioned by the 
neglect of itself or its servants, but when it is sought to charge 
the company with neglect, it must be such neglect as it is respon- 
sible for upon the general principles of law. 

Now, upon these principles, no one is responsible for damage 
occasioned by neglect, unless it be the neglect of himself or his 
servants or agents. But the facts stated show that neither the 
company nor its servant was guilty of any neglect. It follows that 
the defendant cannot be charged in this account. Though the 
defendant used the Louisiana and Nashville Railroad to transport 
its messenger and the package, the railroad company was not, in 
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any legal sense, the servant of the defendant. The defendant had 
no control over the railroad company or over its servants. The 
railroad company was no more the servant of the defendant than 
itis of any passenger whom it transports. It was no more the 
servant of the defendant than is the hack or cab the servant of 
him who hires it to transport him from one part of the city to 
another. 

Second. All the authorities agree that when a common carrier 
has, by special contract, limited his responsibility, “he becomes, 
with reference to that particular transaction, an ordinary bailee—a 
private carrier for hire,”’ or, ‘‘ reduces his responsibilities to those 
of an ordinary bailee for hire.” York Co. v. Central*R. R., 3 
Wallace, 107; N. J. Steam Navigation Co. v. Merchants’ Bank, 6 
Howard. 382; Railroad Co. v. Lockwood, 17 Wallace, 357. 


I prefer the latter form of stating the proposition, because it is less 
misleading. I do not think that a common carrier, by entering 
into a contract limiting his responsibility, changes his character. 
He still remains a common carrier, with his responsibility limited 
in respect to the matter embraced in his contract, to that of an 
ordinary bailee for hire. The authorities are equally clear that an 
ordinary bailee for hire is bound to only ordinary diligence, and 
responsible only for losses and injuries occasioned by negligence 
or want of ordinary care. The defendant did, by special contract, 
limit its responsibility, and neither it nor its servant, the messen- 
ger, is chargeable with any neglect or want of care. The loss of 
the package was occasioned by fire. The contract provides that 
the defendant should not be liable for a-loss so occasioned, and as 
neither the defendant nor defendant's servant was wanting in care, 
it follows that it is not responsible for the loss. 

Suppose the package had been lawfully entrusted by the Louisi- 
ana National Bank to a private person to be carried for hire, and 
delivered to the plaintiff, and it was contemplated by the parties 
that such persons would transport the package and himself by the 
railroads, which, it was contemplated, the defendant would use, 
and the package had been lost under the same circumstances that 
the package delivered to the defendant was lost, would it, for a 
moment be contended that such private person would be respon- 
sible. 

Suppose again that a person should deliver to his friend, who 
contemplated coming from New Orleans to Louisville by the ordi- 
nary modes of travel, a watch, to be carried and delivered at the lat- 
ter city, and that while such private carrier, without reward, was pro- 
ceeding on his way in one of the cars of the Louisville and Nash- 
ville Railroad Company, the car should, by gross carelessness of 
those having charge of it, be thrown from the track, and the watch 
in charge of the carrier, without any neglect on his part, destroyed. 
Is it conceivable that such carrier would be responsible for the loss ? 
To hold that he would be responsible would not only violate the 
plainest principles of law, but would shock the common sense of 
mankind, and yet, not only the private carrier for hire, but the pri- 
vate carrier without reward is responsible for the loss of a package 
entrusted to him, under the circumstances supposed, if the defend- 
ant is responsible for the loss of the package claimed in this case. 

The private carrier for hire is responsible for losses and injuries 
occasioned by want of ordinary care on his part or on the part of 
his servants; and a private carrier without any pay is responsible, 
if not for want of ordinary care, certainly for gross neglect. It can 
not be maintained with the least show of reason that the Louisville 
and Nashville Railroad was any more the servant of the defendant 
in transporting the package sued for in this case, than it is the ser- 
vant of the carrier for hire, and the carrier without hire in the cases 
supposed, and if these last are not responsible for the neglect of 
the servants of the railroad company, it is impossible to conceive 
that the defendant is responsible for such neglect. 

The counsel for the plaintiff attempt to escape this conclusion by 
insisting that, though the defendant limited its responsibility, it still 
remains a common carrier, and’ that such carrier is responsible 








not only for any want of negligence of himself and his servants, 
but for the negligence of any agency which he may employ in his 
business. ° 

This proposition is misleading. It is not strictly correct to say 
that a common carrier is reponsible for the negligence of any 
agency in his business, or even for his own negligence or that of 
his servants, in the sense in which his responsibility is distinguished 
from the responsibility of another person. A common carrier is 
bound to deliver goods entrusted to him, unless prevented by the 
owner, the act of God, or the pnblic enemy. He is, as the law 
terms him, an insurer for the safe carriage and delivery of goods 
subject only to the exceptions above mentioned. If he does not 
deltver goods entrusted to him he is responsible, not be- 
cause the goods were lost by his neglct, or the neglect of a 
servant, or by the neglect of some agency which he employed, but 
because he insured their delivery. His responsibility is wholly 
independent of the neglect of any one. If goods delivered to him 
to be carried are lost while in his, or his servants custody, or while 
in the custody of some other person who is not his servant, he is 
equally responsible, not because he is liable upon any principle of 
law for the negligence of any person who is not his servant, but 
because he is bound by law to carry and deliver safe all goods de- 
livered to him unless prevented, as before stated, by the owner, the 
act of God, or the public enemy. If he has limited his responsibility 
by special contract, and the loss has been occasioned by the 
cause excepted in the contract, then the owner, in order to charge 
him, must show that though the loss arose directly from the cause ex- 
cepted, that cause itself was occasioned by the neglect of the 
carrier. But, when a public or private carrier is sought to be 
charged with loss occasioned by his neglect, when neglect is the 
foundation of the plaintiff's claim, | am not aware that he is liable 
for any negligence, except upon the same principles, and under the 
same circumstances, that any other person is liable. I am not 
aware that he, more than any one else, can be made responsible 
for the negligence of persons who are not his servants. 


Undoubtedly the defendant did, notwithstanding its contract, 
continue to be a common carrier, but its responsibility was limited 
to that of an ordinary bailee for hire. Now, an ordinary bailee for 
hire is responsible for only ordinary care, and liable for the neglect 
of himself or his own servants, and not for the neglect of persons 
over whom he has no control. Consequently heis not responsible 
for aloss occurring under the circumstances presented in this case. 
If it be admitted that the common carrier has by his contract limit- 
ed his responsibility to that of an ordinary bailee for hire, then it can 
not be consistently insisted upon that he shall be held liable as a 
common carrier who has made no express contract. To admit the 
contract, and to deny any effect to it, is too much for one propo- 
sition. The proposition of counsel, reduced to its essence, is simply 
this : that though the defendant has, by special contract, limited its 
responsibility to that of a private bailee for hire, it is still responsible 
asa common carrier. A proposition involving so obvious a con- 
tradiction can not require further exposure. 

But obvious as the fallacy and error contained in the counsel's 
proposition appear to me, the proposition itself seems to be sup- 
ported by the decision of the Supreme Court of California in the 
case of Hooper v. Wells, Fargo & Co., 27 Californa, 11 ; by the Su- 
reme Court of Minnesota, in the case of Christenson ef a/. v. 
American Express Company, 15 Minnesota Reports, 270, and by 
the learned editor of the American law Register, in his note to the 
former case (Law Register, November, 1865, p. 30.) 

In the first case the carrier made a contract stipulating that he 
would not be responsible except as forwarder. The court con- 
strued the contract as limiting the responsibilty of the carrier to 
that of a forwarder—that is, of an ordinary bailee for hire — but 
they held the carriers responsible for a loss occurring on a tug ora 
lighter which plied between the shore and an ocean steamer, oc- 
casioned by the negligence of the managers of the tug, although 
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they were not subject to the control or orders of the express com- 
pany. 

In respect to the responsibility of forwarders, the court say: 
‘They are not insurers like carriers, but they are liable for losses 
of goods while in their custody, resulting from negligence of them- 
selves, and those they employ in their business of forwarders.” 

The correctness of the first part of this proposition cannot be 
disputed, nor do I question the correctness of the latter part, if by 
‘‘those whom they employ in their business of forwarders,”’ the 
court mean those who are the forwarders’ servants, and subject to 
their control and orders. The court further say, the responsibility 
of a forwarder is the same as that of a warehouse-man, and “if a 
warehouse-man, instead of using his own warehouse, and employ- 
ing his own subordinates, should, for a stipulated sum, paid to the 
owner, use in his business the warehouse of another person, who 
employs and controls the subordinates, there can be no doubt that 


he would be liable for a loss of the goods entrusted to his care,. 


occurring while in his possession, and resulting from the negli- 
gence of such subordinates, although not under his control.”’ 

If by the words “‘entrusted to his care,’’ the court mean to 
suggest a case where the warehouse-man has a contract to keep 
the goods in his own warehouse, I entirely concur in the proposi- 
tion stated. But, if they mean that a warehouse-man, who violates 
‘no contract by removing the_ goods of his customer from his own 
warehouse into that of another prudent warehouse-man, is respon- 
sible for a loss of the goods resulting from the negligence of the 
subordinate of such other warehouse-man, I cannot assent to it. 

Suppose a warehouse-man’s warehouse should be destroyed by 
fire, it would be his duty to remove such of the goods of his cus- 
tomers as were saved to the warehouse of some other prudent 
person, and it cannot be insisted that he would be responsible for 
the loss of goods occurring there, resulting from the negligence of 
servants of the latter warehouse-man. 

If a warehouse-man contract to keep goods in his own ware- 
house, and he should remove them—in violation of his contract— 
to another warehouse, I suppose he would~be liable for all losses 
there occurring, just as a bailee who hires a horse to go to a par- 
ticular place is responsible for loss or injury to the horse, should 
he drive or ride him to a different place, and the horse be lost or 
injured in the prosecution of such other journey. 

Again, the court say: ‘‘ The fact that the defendants made use 
of various public conveyances, their messenger with the treasure 
traveling a part of the way by stage, a part by steam-tug and 
lighters, anda part by ocean steamer, makes no difference as to 
their liability. For defendants’ purposes, the managers of these 
various conveyances were their agents and employees.” 

If, as seems to be conceded, it was contemplated by both the 
plaintiff and defendants that the defendants would not use in their 
business their own vehicles, but the conveyances of others, not at 
all subject to their control or management, and that in the use of 
those other conveyances the defendants did not violate their con- 
tract, I cannot admit that the defendants, who, by the admission 
of the court, were liable only as ordinary bailees for hire, were re- 
sponsible for losses occasioned by the negligence of the managers 
of those conveyances. I cannot admit that the managers of those 
other conveyances were, in any legal sense, their agents and em- 
ployees. The relation of master and servant, principal and agent, 
does not and cannot exist where the master has nocontrol over the 
servant, and the principal no control over the the agent. 

The court further say: ‘The defendants had the means of 
holding the proprietors of those various vehicles, used in their busi- 
ness of expressmen, responsible tothem, had they chosen to do so. 
If they did not take the proper means to secure themselves, it was 
their own fault. ; 

But I cannot see how any argument can be drawn from this to 
show that the defendants were reponsible. Every bailee or deposi- 
tory:may hold any one responsible for destroying or injuring goods 
in his possession, but it cannot be maintained that he is responsible 











for such destruction or injury unless he by his negligence contrib- 
ute to the same. Besides, the plaintiff had his remedy against the 
proprietors of those other conveyances, which occasioned the loss 
(See the N. J. Steam Navigation Co. v. Merchant’s Bank, 6 How- 
ard, 382), and it might be retorted ‘that if he did not take the 
proper means to secure himself, it was his own fault.” 

In the Minnesota case it was stipulated that the carrier ‘ was 
not to be held liable for any loss or damage, except as forwarders 
only, or for any loss occasioned by the perils of navigation and 
transportation. ‘‘ The goods were received at New York, and were 
to be delivered to Christinson & Brother, Mankato, Minnesota. 
When the goods reached St. Paulthey were placed by the carrier 
on board the steamboat “‘Julia,’’a boat belonging to the North- 
western Union Pacific Company, and managed entirely by its 
officers and servants, to be transported to Mankato. The goods 
remained in charge of the carrier’s messenger. The boat at the 
time of the accident was strong, and in good condition. The 
carrier was guilty of no want of care in selecting the “‘ Julia’’ to 
transport the goods, but, on the way, the “‘Julia”’ was, through the 
carelessness of its officers and managers, run against a snag and 
sunk, whereby the goods were damaged. 

The court say that the carrier is not exempt from the loss by 
reason of the stipulation in its bill of lading that “it was not to be 
held liable for any loss or damage except as forwarders,”’ because, 
they say: “In our opinion”’ * * theeffect claimed for this 
clause of the receipt by the defendants is inconsistent with and 
repugnant to the scope and intent of the result, viewed as a whole, 
and in connection with the fact showing the defendants’ real char- 
acter and mode of doing business.” ‘ 

In other words, the court held that the defendants were common 
carriers, and that this clause of their receipt did not modify their 
liability at all. Ifthe court was correct in this, it is indisputable 
that this clause did not exempt the carrier from responsibility for 
the loss claimed. 

In respect to the other exceptions, “perils of navigation and 
transportation,’’ the court says: ‘‘ The exception does not excuse 
the carrier for negligently running into perils of the kind mentioned. 
The proper construction (of such words) is analogous to that which 
is put upon the words ‘ perils of the sea’ in bills of lading. While 
thus it would seem very proper to hold that a snag in one of our 
Western rivers is a peril of navigation; as appears to have been 
done in Tennessee, if a vessel is wrecked upon one through the 
negligence of the carrier or of those whom he employs * * * the 
carrier is not absolved. Under such circumstances the loss is prop 
erly attributed to the agency of man, not to a peril of navigation.” 

Here again we have the same fallacies and misleading proposi- 
tions which have been exposed in a former part of this opinion. 
The sinking of a boat by running on a snag in one of our Western 
rivers, is undoubtedly a “‘peril of navigation.’ It is none the less a 
peril of navigation though it occur by the fault of the person navi- 
gating the boat. It is wholly misleading to say that it is a peril of 
navigation when it results from accident and without fault, and 
that it is not a peril of navigation when it results from negligence. 
When goods are lost by reason of such peril, occasioned by the 
negligence of the carrier, the carrier is responsible, not because the 
goods were not lost by an excepted peril, but because he has 
brought about the peril through his own carelessness or negligence. 
He is made responsible for his negligence, not because he is a 
common carrier, but because he is guz/ty of negligence, and has oc- 
casioned loss thereby. 

In the books which treat of common carriers, only those carriers 
are treated of who use their own conveyances ; hence it is we often 
find it stated that the exception, “ perils of the sea,” or “ perils of 
the river,” included in the carrier's bill of lading, does not include 
losses arising from what would be generally understood to be 
“‘ perils of the sea,” when occasioned by the negligence of the ser- 
vants of the carrier. In such case, the carrier being the owner of 
the vessel in which the goods ate carried, and being responsible 
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for its careful navigation, it is not material in effect whether it is 
held that a loss arising from an excepted peril, brought about by 
his negligence, is not a peril of navigation within the meaning of 
the bill of lading, or that the carrier is responsible for a loss occa- 
sioned by the negligence of his servants, but it is better and more 
correct to place the liability in such case on the latter ground, be- 
cause to place it on the former is misleading. 

Certainly, as the court says: ‘‘ The exception does not excuse 
the carrier for negligently running into perils, * * * nor shall he 
be heard to set up his own negligence to excuse him from respon- 
sibility.’’ But, in the case before the court, no negligence was im- 
puted to the carrier. He did not attempt to set up his own negli- 
gence to excuse himself from responsibility. He set up that by the 
contract he was not to be liable for losses arising from the perils of 
navigation, and he showed that the loss did arise from a peril of 
navigation, without any fault on his part. He was not responsible 
for the negligence of the managers of the boat, as I have before 
shown, becasue he had no control or authority over them, and as 
he could be held responsible in the case only for negligence, it would 
seem he was not liable at all. I think that the court was misled 
by the definition of “‘ perils of navigation’ which it found in the 
books. 

Clearly, that is none the less a “peril of navigation” or a ‘“‘peril 
of the sea,” because it is attributable to the agency of man. The 
very case which is generally used to define and explain what is a 
‘peril of the sea,” isthat of a collision brought about by negli- 
gence. Ifa carrier’s vessel should collide on the sea with another 
vessel, through the fault wholly of the latter, it iseverywhere admit- 
ted that he would not be responsible for a loss arising from such 
collision, of goods which he was carrying under a bill of lading that 
exempted him from responsibility for loss arising from “perils of 
navigation” or “ perils of the sea,” and yet, undoubtedly, the col- 
lision in such case is attributable to the agency—nay, to the negli- 
gence—of man. 

I have a profound respect for the opinions of the learned courts 
which I have here noticed, but I think that they are opposed to the 
general current of authorities—that they are founded on fallacious 
and misleading propositions, and that they disregard the well-set- 
tled principles of law. 

The motion for a new trial is OVERRULED. 

NOTE.—We regard the foregoing case as one of great practical importance, 
and valuable as a contribution to what cannot, perhaps as yet, be said to bea 
settled point of law, viz.: whether the railways and vessels, employed by 
express companies in executing the employment, are, or are not, to be regarded, 
as respects the owner or shipper of goods, as the agents and servants of the 
express company by which they are immediately employed. Writers and 
courts have differed on this question, and the reader will find the conflicting 
views well presented, and the cases down to 1865 collected in 5 Am. Law 
Reg. N. S. pp. 1 (article by Judge REDFIELD), 449, 513, 648. 

The principal case as we understand it, turns upon the question whether, in 
a legal sense, as respects the plaintiff, the relation of the principal and agent 
or master and servant existed, at the time of the loss of the money, between 
the express company and the railroad company, and it denies that such 
relation subsisted. It admits that, notwithstanding the special contract, the 
express company sustained towards the owner of the money the relation of a 
common carrier, with the common law liability of a common carrier attaching 
to it, except in so far as this liability was reduced or modified by the bill of 
lading or special contract. And such we consider to be the law, of which 
indeed, since the decision of the Supreme Court of the United States, in the 
Railroad Company v. Lockwood, 17 Wall. 357, there can be little doubt. 
The able and well considered views of Mr. Justice BRADLEY, in that case 
speaking for the court, cannot fail to meet with general judicial sanction. 

Assuming that under the circumstances the spécial contract was binding 
upon the plaintiff, as, with some doubt, we think it was, the question of the ex- 
press company’s liability depended upon whether they had a provision in the 
special contract, just and reasonable in its character, which exempted the 
express company from responsibility for the loss. 

The clause relied on to constitute such exemption, was the one “that this 
company are not to be liable in any manner, or to any extent, for any loss or 
damage of such package occasioned by fire.’ The package was lost by fire, 
and it was held that the express company was protected, if this fire was not 





caused by its own agents, but solely by the agents or servants of the railroad 
company over whom it had no control, but which company it employed to 
enable it to perform its contract with the plaintiff. The primary and funda- 
mental duty of an express company is to carry the articles delivered to it. 
This is a personal duty resting upon it, which it cannot abdicate. Stipulations 
in contracts by common carriers for exemption from their common law 
liability, embodied in printed form and often imposed upon the public, are 
not to be extended in favor of the company by construction. In view of these 
considerations, with deference to the learned judge, and fully appreciating the 
clear and forcible manner in which he argues the view he adopts, we should 
have reached the conclusion that the special clause relied on by the express 
company was not broad enough, and clear enough to exempt the company 
from liability. We confess to being strongly impressed with ‘the general 
soundness of the views of the Supreme Court of California and of Minnesota 
in the cases referred to. Hooper v. Wells, Fargo & Co., .27 Cal. 11. 8. C., 
with note, 5 Am. Law Reg. N.S. 16; Christenson v. Am, Express Co. 15 
Minn. 270. 

As the duty of the express company to carry is essential and fundamental, 
is it unreasonable to hold that all agencies which it employs to enable it to 
discharge its duty in this behalf, are, pro hac vice, its servants, and if so, then 
it would be liable to the owner of the goods for the negligence of the railway 
company or itsemployees? We thus state briefly what seems to us the better 
view of this question; but at the same time we wish to direct the reader to 
the strong and forcible argument which the principal case presents in support 
of the opposite view. It is by discussions of this-character that the law is at 
length settled upon just, rational and solid foundations. 





Practice in Bankruptcy—Verification of Petition— 
Amendment. 


IN ve SOLOMON SIMMONS. 


United States District Court, Eastern District of Michigan, 
August 3, 1874. 


Before Hon. John W. LonGyear, District Judge. 


i. Practice in Bankruptcy—Verification of Petition.—Under 2 39 of the 
bankrupt act as amended by # 12 of the act of 1874, where there are less than five sign- 
ers to a petition in compulsory bankruptcy, and the petition is verified by an agent, 
it is not necessary for such agent to state the residence of his principals, as the founda- 
+ tion of his right to act in the premises. In such cases the law is left as it was before 
the amendment of 1874. 








2. In Case of Several Petitioners.—But although this is so, 
yet when there are several signers to the petition (although less than five) who do not, 
as in the case of partners, stand in the same right, it is not sufficient that there is a good 
verification by one of them; but the verification by or en behalf of each must be such 
that it would be sufficient if standing alone. 











Case in Judgment.—Tested by the foregoing, a ver- 
ification in the following words is held insufficient, as being a verification by the first 
petitioning firm only, and no verification by the others :—‘‘ I, Samuel Heavenrich, be- 
ing duly sworn says, that he is one of the firm of Heavenrich Bros., of Detroit, Mich- 
igan, and makes this affidavit in their behalf; that he is also agent for L. Morris, Des- 
sar, Stern & Co., and Meyer & Schwab, and has full power and authority from them to 
make this petition—do hereby make solemn oath that the statements contained in the 
foregoing petition, by me subscribed, are true of my own knowledge, so far as the 
same are stated on my own knowledge, and that those matters which are stated therein 
on information and belief, are true according to the best of my knowledge, information 
and belief.” 

4. Amendment.—But in sucha case the court has jurisdiction 
of the case, and may allow an amendment supplying a sufficient verification of the 
petition ; which in this case is done, but upon payment of all costs. 








On motion of respondent to vacate the order to show cause and 
dismiss the petition for want of a sufficient verification, and the 
cross-motion of the petitioning creditors to amend by supplying a 
sufficient verification. 

By the twelfth section of the amendatory act of June 22, 1874, sec- 
tion 39 of the original act was, among other things, amended so as 
to provide that any person residing and owing debts, and commit- 
ting any one of certain acts therein specified, shall be deemed to . 
have committed an act of bankruptcy, and subject to conditions 
therein mentioned, ‘shall be adjudged a bankrupt on the petition 
of one or more of his creditors, who shall constitute one-fourth 
thereof at least in number, and the aggregate of whose debts prov- 
able under this act amounts to at least one-third of the debts so 





provable. * * And the petition of creditors under this section 
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may be sufficiently verified by the oaths of the first five signers 
thereof, if so many there be. And, if any of said first five signers 
shall not reside in the district in which such petition is to be filed, 
the same may be signed and verified by the oath or oaths of the 
attorney or attorneys, agent or agents, of such signers.” 

The petition in this case was filed July 11, 1874, by four cred- 
itors, who are described in the introduction of the petition as _fol- 
lows: ‘‘ The petition of Simon Heavenrich and Samuel Heaven- 
rich, doing business under the firm name of Heavenrich Brothers, of 
Detroit Michigan, in said district ; of L. Morris, A. Dessar, Stern & 
Co., a partnership composed of A. Dessar, D. Stern, J. B. Dessar, 
and D. Dessar ; of Meyer & Schwab, a partnership composed of 
Julius R. Meyer and Jacob Schwab, all of the city, county and 
state of New York.’’ The petition is signed as follows: 

HEAVENRICH BROTHERS, 
Per Samuel Heavenrich. 

L. MORRIS, 

Per Samuel Heavenrich, agent. 
DESSAR, STERN & CO., 

Per Samuel Heavenrich, agent. 
MEYER & SCHWAB, 

Per Samuel Heavenrich, agent. 

The verification of the petition is as follows: ‘‘ Eastern District 
‘of Michigan, ss: 

“1, Samuel Heavenrich, being duly sworn, says that he is one of 
the firm of Heavenrich Bros., of Detroit, Michigan, and makes this 
affidavit in their behalf; that he is also agent for L. Morris, Des- 
sar, Stern & Co., and Meyer & Schwab, and has full power and au- 
thority from them to make this petition, do hereby make solemn 
oath that the statements contained in the foregoing petition by me 
subscribed, are true of my own knowledge so far as the same are 
stated upon my own knowledge, and that those matters which are 
‘stated therein on information and belief, are true according to the 
best of my knowledge, information and belief. 

SAMUEL HEAVENRICH.” 

“* Subscribed and sworn before me this 11th day of July, A. D., 
1874. JNO. GRAVES, 

United States Commissioner for Eastern District of Michigan.” 

The grounds of the motion to vacate and dismiss are: Ist. That 
the affidavit does not show any authority in Samuel Heavenrich to 
sign and verify the petition for the last three petitioners named, be- 
cause it does not state that they do not reside in this district; and 
2d. That it is not in fact made on behalf of the said petioners. 

On behalf of the petitioning creditors it was contended as to the 
first ground of motion, that even if the provision quoted applies to 
this case the statement of the residence of petitioners in the intro- 
duction of the petition is sufficient to confer the authority to sign 
and verify the petition by agent or attorney ; but it was at the same 
time contended that the provision in question applies only where 
there are five or more petitioners, and that, in a case like the pres- 
ent, where the number is less than five, the law as to verification 
remains as it was before the amendment, and that by that law a ver- 
ification by one of several petitioning creditors was sufficient. 
And as to the second ground of motion it is contended that it is 
sufficient to state that the person making the oath is agent 
and has authority to make the petition; and that in 
this instance the person making the oath, being himself one of the 
petitioners, his statement that the contents of the petition are true 

of his own knowledge, so far as stated upon his own knowledge, 
was sufficient, because what was stated upon the knowledge of all 
the petitioners was necessarily upon the knowledge of each one of 
them. While opposing the motion, however, a motion was inter- 
posed on behalf of the petitioning creditors to amend by annexing 
to the petition a new verification in case the verification shall be 
held insufficient. . 

Mr. Don M. Dickinson, for petitioning creditors; Mr. H. M. 


Duffield for respondent. 





LONGYEAR, J.—By the amendatory act of June 22, 1874, (sec. 12), 
non-residence within the district in which the petition is to be filed 
is made the sole ground of the right or privilege to have the peti- 
tion signed and and verified by agent orattorney; andI amof opin- 
ion that, in all cases coming within the purview of the amendment, 
such non-residence should be stated and sworn to in the affidavit 
by which the petition is verified, especially where, as in this case 
the residence of the petitioners is stated in the petition by way of 
description merely, and not by way of positive averment. But it 
is not necessary to elaborate this point, because I am of opinion that 
this case does not come within the purview of the amendment, so 
far as the matter of the verification of the petition is concerned. 
The language of the provision under consideration is: ‘‘ And if any 
of the sazd first five signers shall not reside in the district,” etc. 
The words “‘ said first five signers” relate back to the next preced- 
ing sentence, viz.: And the petition of creditors under this section 
may be sufficiently verified by the oaths of the first five signers 
thereof, zf so many there be.” \f there be not so many as five, then 
certainly the provision can have no application, because it was 
not made, neither was it needed, for any such case. In all such 
cases the law was left as it was before the amendment. In the 
present case the petitioners are less than five in number, and there- 
fore it was not necessary for the person verifying the petition as 
agent to state the residence of his principals as a foundation of his 
right to act in the premises. The sufficiency of the verification, 
then, must be tested by the law without reference to the provision 
in question. 


The position of petitioners’ counsel is that the verification is cer- 
tainly sufficient as to one of the petitioners, viz, Heavenrich Brothers, 
and that a verification by one of several petitioners is sufficient 
(the whole number being less than five), and that it has always 
been so treated and held in practice. Such was my first impress- 
ion, but upon reflection, and a somewhat critical search for decis- 
ions of the courts upon the question, I am satisfied that the posi- 
tion cannot be maintained where, as in the present case, the peti- 
tioners join in separate and distinct rights, and not in one and the 
same right as partnersor otherwise. Where several petitioners join 
in the petition in the same right, the practice is, I believe, well settled, 
to treat a verification by one as sufficient, and no good reason is 
apparent why it should not be so. But the case of petitioners join- 
ing in separate and distinctrights is very different. There each 
stands as a separate and distinct party to the litigation, so far as the 
right in which he prosecutes is concerned. The debt, or right to 
prosecute of each may be contested separately from all the others. 
They are allowed to join in order to make up the requisite number 
and amount, but when so joined, the matter stands precisely the 
same as if each had filed a separate petition on his own separate 
debt, based upon the same act or acts of bankruptcy, and then con- 
solidated into one suit; and a verification by or on behalf of each 
petitioner is just as necessary in the one case as in the other. 

The only remaining question upon this branch of the matter, 
therefore, is, was the verification sufficient as to each one of the 
petitioning creditors ? As to Heavenrich Brothers it was no doubt 
sufficient, and it was so conceded. As to the others, however, I 
think it was insufficient. True, Samuel Heavenrich, who signed 
the petition on behalf of the others as their agent, swears to his 
agency and to his authority ‘‘to make’’ the petition. This no doubt 
sufficiently establishes his authority to sign and verify the petition on 
their behalf. But the difficulty is, he utterly failed toso verify. His 
affidavit is not in terms, nor by any implication whatever, on be- 
half of any of the petitioners other than Heavenrich Brothers. On 
the contrary it is in terms, and by necessary implication, limited 
to them and them alone. In the first place he swore that he was 
a member of the firm of Heavenrich Brothers, one of the petitioners, 
and that he made the affidavit on their behalf; and then when. he 
came to the substance of the verification he swore ‘“‘ that the state- 
ments contained in the foregoing petition dy me subscribed, are true 
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upon my own knowledge, so far as the same are stated upon my own 
knowledge ; thus clearly limiting his verification to himself and his 
firm, and excluding any application of it to the other petitioners. 
There was, therefore, no verification whatever as to the three peti- 
tioners, Morris, Dessar, Stern & Co., and Meyer & Schwab, with- 
out which the order to show cause was not authorized. 

It results that the motion of respondent must be granted so far at 
least as to vacate the order to show cause. 


The only question remaining ¢s /ha/ arising upon the motion on 
behalf of the petitioning creditors for leave to amend by supplying 
a sufficient verification. The solution of this question depends up- 
on whether jurisdiction of the suit or matter depended upon there 
being a sufficient verification in the first instance. In 7 McNaugh- 
ton (8 N. B. R., 44), this court held that jurisdiction was - obtained 
by the filing of the petition, and that the verification of the peti- 
tioner, and the depositions of debt and of act of bankruptcy, were 
necessary only to obtain jurisdiction of the person of the alleged 
bankrupt by the process of the court, to wit : the order to show cause. 
See also /m ve Raynor, 7 N. B.R., 527. Ona review of the grounds 
of judgment in ve McNaughton, | still adhere to the opinion there 
expressed. It is true that decision was made before the recent 
amendments, but the amendments have not changed the law so 
far as it bears on the question now under consideration. 


The language of the act both before and after the amendments 
(sec. 39) prescribing the means of acquiring jurisdiction, so far as 
relates to the petition, is, ‘‘ shall be adjudged a bankrupt on’ the 
the petition of one or more of his creditors." Nowhere in the act 
nor by any rule or order, is any verification of the petition expressly 
required. Why, then, isa verification necessary at all? By some 
this question is answered by saying, because the Supreme Court 
have so indicated by the forms prescribed by them. But, in my 
opinion, that would be ascribing to the Supreme Court the exercise 
of an unwarranted power in the absence of anything in the act it- 
self making a verification necessary. In my opinion the answer 
to thé*question is found in the provision of section 40, prescribing 
upon what showing an order to show cause may be made. ‘That 
provision reads as follows: ‘‘ That upon the filing of the petition 
authorized by the next preceding section, if it shall appear that suf- 
ficient grounds exist therefor, the court shall direct the entry of an 
order requiring the debtor to appear and show cause,” etc. That 
“ sufficient grounds exist” can be made “to appear’’ only by some 
sort of legal evidence ; and by the prescribed forms the Supreme 
Court have, in effect, said what that evidence shall be, viz.: First, 
a verification of the entire petition, and second, depositions as to the 
alleged debt and act or acts of bankruptcy. The verification is no 
part of the petition: It is necessary that it should accompany the 
petition only in order to predicate upon it certain prescribed action 
in furtherance of the jurisdiction acquired by the filing of the peti- 
tion, viz., the order to show the cause. The filing of the petition 
is mentioned in section 40 as authorized by the next preceding sec- 
tion as an accomplished fact, and then for the first time creates 
a necessity for a verification ; and the commencement of proceed- 
ings is made to date from such filing. (Section 38.) 

Therefore, having jurisdiction of the matter, notwithstanding the 
insufficiency of the verification, the court has power to allow 
the amendment asked. As no good reason appears why, it should 
not be allowed, and as it does appear that a denial of the mo- 
tion to amend and a dismissal of the petition would be a denial ofthe 
right of creditors to proceed at all by a new petition, for the reason 
that the six months’ limitation within which a petition can be filed 
for the act of bankruptcy alleged has expired since the filing of this 
petition, I think the amendment ought to be allowed, and the 
same is allowed accordingly. But it must be upon terms of pay- 
ment by the petitioning creditors of all costs upon the order to 
show cause hereby vacated and the costs of these motions, to be 
taxed, including a solicitor’s fee of ten dollars. 


ORDERED ACCORDINGLY. 


Summary of our Exchanges. 

The Western Jurist, for August, contains an interesting article on law schools, 
which we hope to find space to print hereafter. Also an article on The Lia- 
bility of a Master for the Wrongful Acts of his Servant, by John Proffatt, Esq., 
taken from the Albany Law Journal, Also the recent bankrupt act, reprinted 
from the American Law Times. 

It also reports Black v. Burlington, etc., Railroad Company, Supreme Court 
of Iowa, of which the following is the syllabus : 

“1, While at the point a railroad crosses a public highway, a traveler with 
a team and a railroad train have equal rights, and both are required to use 
equal care, yet a traveler approaching a railroad crossing* to which a train is 
drawing near, is required to wait the passing of the train. 

‘2. It is competent, in order to show want of carein runninga railroad train, 
that it approached a highway crossing ata high rate of speed without giving 
signals or alarms, and a witness may be permitted to testify to such rate of 
speed of the train as observed by him when it was passing a point goo feet 
from the crossing in the direction from which the train was approaching.” 

It also publishes Davenport v. The Chicago, Rock Island, etc., Railway 
Co., already published in this journal, with a note (avZe, p. 385). 





It also publishes Farmer's Loan and Trust Co. v. Maquillan, published in this 
journal for June 25 (avze, p. 315). 

It concludes with a digest of decisions of the Supreme Court of Iowa, mostly 
relating to railway taxation. 





The numbers of the Daily Register received during the past week, contain 
several interesting decisions of the General Term of the Supreme Court of New 
York, each one prefixed with a carefully prepared syllabus. In Kelty v, Long 
(published August 18), the court rule several points as to pleading where suit 
is brought against a married woman under the act of thatstate. We presume 
that it has only a local interest. 

In Caldwell v. Commercial Warehouse Co. (published August 19), the court 
rule that the provision of a charter authorizing the taking of commissions for 
the custody of property is not to be used as a cover for usurious interest. 

In the Dutchess Mutual Ins. Co. v. Hachfield (published August 20), itis 
ruled that a bond made payable in blank, with the addition of the terms “ his 
executors, administrators and assigns "’ following the space left for the inser- 
tion of the name of the payee or holder, is negotiable under the mercantile 
iaw of that state ; and that in an action brought to recover possession of such 
a bond that has been feloniously stolen from its lawful owner, the law, in or- 
der to vest the title in the buyer, requires no more than that he should show 
that it was purchased in good faith, for value, and in the ordinary course of 
business, and without notice or suspicion. 

The folléwing is the syllabus of Moores v. Gunt (published, August 21) : 
“Where articles that have been purchased in this state enter into the construc- 
tion of a vessel built in a foreign state, no lien, that can be enforced as such, 
can arise by force of our state statute when the ship arrives within this state. 
It was not intended, by the act of 1862, to create liens upon vessels not within 
this state, and there incurring debts for the purposes mentioned in the act, and 
it is doubtful whether a state can enact that a lien which did not already exist 
shall arise or attach from the act of sailing into its jurisdiction. 

The following ruling (published August 22) is made with reference to con- 
tracts procured to be made by a wife through fraud of her husband: The 
general rule in equity is that an act done or contract made under a mis- 
take or ignorance of a material fact, is voidable and relievable in equity, 
and it is a well settled principle that an assignment of property by a wife to a 
husband, made in consequence of untrue representations which produce false 
impressions, is invalid. Neither is it necessary to find that the husband knew 
the representations to be untrue, as the intimate relations existing between hus- 
band and wife require the utmost good faith in ali transactions between them, 
and any misrepresentation or concealment of a material fact, or any suspicion 
of undue influence, will justify the interference of a court ofequity. This rule 
applies even where the leading motive on the part of the wife in making the 
assignment was an improper and unlawful one. 


The Western Insurance Review, for August, gives in a condensed form a 





large number of decisions on-insurance law. It also publishes the opinion of 
the New York Commission of Appeals (Lott, Com.) in Hand v. Williamsburg 
Fire Ins. Co. We do not know what the decision is about, as we generally 
conclude that a dscision that is not worthy to have a syllabus is not worth 
reading. 


The Chicago Railway Review, for August 29, contains abstracts of a large 
number of exceedingly interesting decisions on railway law, by the Supreme 
Judicial Court of Massachusetts and other courts. ‘These embrace the follow- 
ing subjects: Safety of railway crossings a question of fact for jury; removal 
of suits to United States Courts ; liability of master for injuries of servant to 





wife of fellow-servant ; liability of railway carriers for injuring horses ; validity 
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of subscriptions to stock ; notice of arrival of freight—reasonable time for re- 
moval; injury to lands by badly constructed embankments ; remedy of land- 
owner for damages caused by railway company in making their track con- 
form to level of street at crossing ; release of damages by person of unsound 
mind ; vendor's lien upon railway iron ; loss of goods through felony of carriers’ 
servants—quantum of proof; agent of common carrier—when risk commences ; 
conveyance of land for depot building—location of depot; occupation by a 
railroad of public roads. e 





The Legal Intelligencer, for August 28, contains a, number of interesting 
articles, among which we note the following, of the Supreme Court of Penn- 
sylvania : 

In Deer v. Greenawalt, a will was witnessed by two subscribing witnesses, 
and a blank was left for the name of the residuary legatee ; this was afterwards 
filled up, but as the subscribing witnesses were not able to testify as to this fact : 
held, that as to the residuary devise, the will was not duly proved. 

In Nippe’s Appeal, the syllabus is that the conveyance by husband to wife 
of his interest in land subject to the lien for unpaid purchase-money, cannot be 
held to be fraudulent and void, no other creditors then having claims on the 
husband. 

In Plymouth Manufacturing Company's Appeal, A. covenanted to convey 
toB by a“ good and sufficient deed,” a certain lot, ‘‘ whenever the said build- 
ing as aforesaid shall be erected and the business mentioned shall be in opera- 
tion.” eld, that the covenant was not acontinuing one, and that the vendee 
was entitled toa deed free of conditions upon its performance; which right 
. was not lost by a subsequent change of business and conversion of the building 
to other purposes. 

The Legal Intelligencer also publishes Wells v. Cooper, English Common 
Pleas, of which the following is the syllabus : 

1. It is in the discretion of the court to grant a new trial in a case where a 
person not impannelled has served upon the jury, and the court will not grant 
such new trial unless substantial injustice has been done by a wrong juror 
having served. 

2. An action came on to be tried before a common jury, and the name of 
Thomas Fox, being on the common pannel, was called amongst others by the 
associate, whereupon one Thomas Cox, who was on special jury panel, went 
into the box by mistake, served upon the jury, and took part in the verdict, 
which was given for the plaintiff. ‘The defendant alleged afterwards that Cox 
was a friend of the plaintiff, and had purposely, and in the interest of the 
plaintiff, tendered himseif as a juror, but this was denied by Cox ina letter 
written in answer to enquiries by the attorney of the plaintiff. He/d, (by 
Keating and Grove, JJ.), that it was in the discretion of the court to grant a 
new trial, and a rule for a new trial discharged. A 


The Albany Law Journal, for August 29, contains a leader on the extradi- 
tion of fugitives from justice, in which the editor shows that the lager beer 
clause of Massachusetts statute, may be made to reach a culprit under the 
very shadow of Yuba Dam. In an article on Liability of Express Companies, 
it discusses the rule laid down by Judge Ballard, in the case which we publish 
in this number, and shows that it is an innovation upon the rule established by 
a number of adjudications. It otherwise contains a large amount of interest- 
ing matter. 


The Chicago Legal News, for August 29, publishes the opmion of Mr. Justice 
Davis of the Supreme Court of the United States, in Humaston v. The 
American Telegraph Co., in which it was helfl ‘that where a company coven- 
anted to pay for certain property a price to be fixed by arbitration, and 
prevented this mode from being adopted by revoking the submission, they 
could not take advantage of their own wrong, and deprive the plaintiff of the 
opportunity of showing to the court and jury what the value of the property 
was. The court states the rule for estimating the damages fora failure to 
deliver stocks according to contract. 

Also an opinion of Judge McAllister, of the Supreme Court of Illinois at 
Columbus, in the case of The People ex re/. Smith v. Brown, holding that the 
Illinois statute of 1874, authorizing the state's attorney, ex offcio, to file in the 
county court, without any proof of probable cause, an information in a crim- 
inal case, is unconstitutional, and is also unconstitutional so far as it author- 
izes criminal warrants to issue upon a charge unsupported by proof of 
probable cause, and in so far as it provides for a procedure entirely different 
from that in the circuit court. 

It also concludes the publication of Judge William's opinion in the Cheney 
ecclesiastical case; prints an opinion of the attorney-generai of Illinois on 
equalizing taxes, and also notes of a number of interesting decisions. 


The Washington Law Reporter, for August 25, publishes Doddridge v. 
Gaines, relating to new trials in the Supreme Court of the District of Colum- 
bia; also Luchs v. Jones, in which the following point is ruled: In case of the 





sale of real property under a deed of trust, the purchaser, as a matter of law 
becomes vested with the title, and if the person who executed the trust-deed 
remains in possession of the premises without any agreement to that effect, he 
becomes, by operation of the landlord and tenant act, tenant by sufferance to 
such purchaser, and, upon being notified to quit in thirty days, is liable to be 
turned out by proceedings under that statute. 

It also prints the recent act of Congress for the protection of settlers upon 
railroad lands, together with rules established by the commissioner of the land 
office for proceeding thereunder. : ° 








The Pacific Law Reporter, for August 18, publishes without syllabus a 
number of decisions of the Supreme Court of California, relating to Eject- 
ment, Pre-emptions, Taxation, Power of Legislature, and Void Assessment. 








The Legal Gazette, for August 21, reports the decision of the Supreme 
Court of the United States in Baring Brothers & Co. v. Dabney, Morgan & 
Co. et al., of which the following is the syllabus: 

“In 1812, the Legislature of South Carolina created a state bank, In 1821, 
the future profits of the bank were directed to be set apart for the payment of 
certain stock issued by the state. In 1838 an act was passed authorizing the 
issue, in the name of the state, of certain fire-bonds, the faith and funds of the 
state being pledged for the payment of the same. The profits of the bank, 
after the payment of the first stock, was to be set apart for the payment of the 
interest on the fire-loan bonds, and the final redemption thereof. In 1865, the 
bank became insolvent, and in the same year an act was passed directing the 
president and directors to collect the assets of the bank and hold the same to 
be appropriated. 1st. To pay the principal and interest of the fire-loan bonds 
payable in Europe ; 2d. Of those payable in the United States; and 3d. To the 
redemption of the outstanding notes hitherto issued by said bank. He/d, upon 
a quéstion whether this act was constitutional, 1. That the assets of the bank 
having arisen from its capital and its operations, they were not profits, and 
could not be applied for the purpose mentioned in the act. 2d. The fire-loan 
stocks and bonds, even when guaranteed by the bank, were debts of the state 
and not debts of the bank, and the legislature could not by law appopriate the 
assets of the bank for the payment of the debts of the state.” 

The Legal Gazette also has an exceedingly interesting account of the crisis 
which happened last winter in the Court of Appeals at Montreal, wherein 
the whole bar of that city withdrew from the court and refused to practice in it 
for the space of four months, on account of gross incompetency and partisan- 
ship of some of the judges. The Legal Gazette concludes its article as follows : 

“The whole affair was extraordinary. Lasting, as it did, for some four 
months, the “ judicial crisis" was the theme of the newspapers, the politicians, 
the lawyers and the public generally. The struggle was highly interesting, 
and had the excellent effect of accomplishing, at least partially, the object 
sought for. The action of the Montreal bar was a noble one, and the whole- 
some example it has set may be followed with profit in case any of our courts 
become a burden and a reproach to the community. The fact that sucha 
state of affairs existed in a court where the judges were all appointed, might 
also be considered with profit by those who in the midst of our republican 
institutions, declaim against an edective judiciary, and cry out for an appoint- 
ive one.” 

The Legal Gazette also publishes two local decisions anda number of Penn- 
sylvartia statutes. 





The Legal Intelligencer, for August 21, reprints from the Albany Law Jour- 
nal, that learned and interesting article of John F. Baker, Esq., of New York 
city, on the Legal Custody of Dead Bodies. It also publishes a number of 
interesting decisions, among which we note the following : 

In Warwick v. Wah Lee, PIERCE, J., of the Philadelphia Common Pleas, 
holds that a Chinese laundry in a basement, so conducted as to injure the 
trade of a tradesman in the next story, may be such a nuisance that equity will 
interfere to prevent damage therefrom. 

In McFerren v. The Mont Alto Iron Company, Supreme Court of Penn- 
sylvania, we find the following “ glittering generality’ given as a synopsis of 
one of the points ruled: “‘ Testimony irrelevant for one purpose, may be ad- 
missable for another.” 

In the same case it is also ruled that a party competent, prior to the passage 
of the Pennsylvania act allowing parties in interest to testify, is not rendered 
incompetent by that act. 

In Bigony v. Tyson, the same court hold that a bond in $2000, conditioned 
that Dr. B. shall not practice medicine in a certain locality, is not to be con- 
sidered as liquidated damages. : 

The case of Strong v. O'Donnell, decided by DANA, J., of the Common 
Pleas of Luzerne County, relates to the taxation of shares of national bank 
stock. The following is the syllabus : 

“1, Shares of national bank stock are personal property. 

“2, Those belonging to non-residents are separated by the acts of Congress 
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from the persons of their owners for purposes of taxation, and are to be taxed 
at the place where the bank is located. 

“3. The states may direct the manner and place of taxing the shares of resi- 
dent owners, and the legislature of Pennsylvania not having separated such 
shares from the person of their owner, their situs, like that of other personal 
property, is at the domicil of their owner, and they are to be taxed in the town 
or city where he resides, not in that where the bank is located. 

“‘4. To avoid multiplicity of suits, the court has jurisdiction to enjoin against 
the collection of an illegai and unauthorized tax. 

See, upon the same subject, Tappan v. Merchants’ National Bank, ave, p. 
239. 

In the Commercial Bank of Cleveland v. Simmons, in the United States Cir- 
cuit Court, Northern District of Ohio, it is held by Mr. District Judge WEL- 
KER, that the plaintiff, a national bank, had the right to bring suit in the U. 
S. circuit court of the district where the bank was located upon two notes in- 
dorsed to it by the payee, who was also a citizen of the state and resident of 
the district ; That a national bank does not sue by virtue of any right conferred 
by the judiciary act, but by virtue of the right conferred upon it by the act of 
1864, authorizing and creating it, and which constitutes its charter; that hav- 
ing no right to sue under the judiciary act, the limitation in the 11th section, as 
to suits on indorsed notes and choses in action, does not apply. ; 

We recently published (ae, p. 232) an opinion of Mr. District Judge Hop- 
KINS on the local jurisdiction of the federal courts in suits against national 
banks. It might be well to compare the two cases. 

The Legal Intelligencer publishes the Oregon Steam Navigation Company 
v. Winsor, already published by us (an/e, p. 350). 


The Nashville Commercial Reporter, for August 20, publishes the case of Al- 
exander v. Kelso, Supreme Court of Tennessee, Knoxville, 1872, in which 
the court discusses at length what constitutes an executor de son tort. ‘The 
following points are ruled : 

“1. If A. deposits with B. money to be kept by him for A.. and A. dies, and 
B. pays the money out to a creditor, or to the widow of A., then B. is an exec- 
utor of his own wrong; for the money is the goods of A. But if A. lends to B. 
the money, and B. pays it out after the death of A., to his creditor or widow, 
B. is not an executor de son tort, for he pays out his own money and not the 
money of A. 

“2, A party sued as executor de som tort is a competent witness under the 
act of February 24, 1870, declaring parties to the record incompetent to tes- 
tify where the suit is brought by or against an executor, etc. The provisions 
of, the act applies only to rightful executors and administrators.” 

The same journal publishes Hale v. Hord, decided by the same court at the 
same term, where the court rule the following points : 

“1, Since the passage of the code, unless objection is taken to the jurisdic- 
tion, a court of chancery will try an action of ejectment. 

“2, A demurrer admits the allegations of the bill to be true. 

«3. Under the code, 3907, a party has option to apply to the court in which 
a record is lost or destroyed, to have it set up and supplied, or he may, upon 
a proper case made out, have the record set up and supplied in a court of 
equity. Citing and modifying the case of Graves v. Keaton, 3 Cold. 12. 

“4. The complainants claimed title under an elder grant issued upon an en- 
try made in the entry-taker’s office of Hawkins county, but the beginning cor 
ner was about one-half mile over the line in Green county, and the defend- 
ant’s conflicting grant laid entirely in Hawkin's county. Held, That the 
complainants had a valid grant as to the land in Hawkins.” 











Notes and Queries. 


LAMAR, BARTON COUNTY, MO., July 30, 1874. 

EpIToRS CENTRAL LAW JOURNAL :—The act of the general assembly of 
Missouri, approved March 25th, 1874, entitled “An act to prevent non-resi 
dents of the state from herding or grazing their cattle on certain lands in this 
state,” is a matter of much importance to us in this part of the state, but we 
fear it is unconstitutional. Can you refer us, through your columns, to any 
authority, pro or con? Yours, etc. R. B. R. 

ANSWER.—We cannot. Perhaps some of our readers can. 


RULO, NEB., August 18, 1874. 
Eprrors CENTRAL LAW JUURNAL :—Please publish, in your valuable jour- 
nal, a course of study for a law student reading in an office. 
Yours, truly, J. M. C. 
ANSWER.—Would recommend the student to give half his time to office 
work, copying, conveyancing, etc., and to reading, the first year, books, in the 
following order: Bishop’s First Book of the Law; Walker’s American Law; 
Blackstone’s Commentaries; Kent's Commentaries; Starkie’s Evidence, 1st 





Legal News and Notes. 


—CHIEF JUSTICE DAILY, ofthe Common Pleas, of New York city, and presi- 
dent of the American Geographical Society, attended the recent anniversary 
dinner of the Royal Geographical Society in London, and was*treated with 
marked consideration by the officers and members. 


—ONE of the new rules of the post office department instructs postmasters 
that they must not allow postal cards to be used for abusive or obscene pur- 
poses, dut postmasters are not expected to read them all to see what is on them, 
The violation of this rule renders them unmailable, but should they reach their 
destination through inadvertence they can only be delivered upon payment of 
six cents postage, the double-letter rate, deducting the one-cent stamp there- 
from. 


—THE Cleveland Leader considers the opposition to the new constitution of 
Ohio to have been: all corporate companies, on account of the restrictions 
proposed by it upon them in several respects ; all county and little local rings 
holding “‘ soft things '’ which the new instrument threatened to take away ; the 
catholic voters ; radical temperance people, who opposed the whole in order to 
make the more sure of defeating local option ; ‘ the idiotic vote cast for license 
and against the constitution ; '’ the democratic dislike to an instrument framed 
by a convention authorized by a republican legislature. For whatever reason, 
the defeat of the measure is much to be regretted. 


—A SPRINGFIELD special dispatch, rgth, to the St. Louis Republican, says 
that Judge Treat, of the United States Court, on that day issued the expected 
mandamus commanding the board of supervisors to levy a tax of 1 per cent. 
on all the taxable property in the county to pay the judgments obtained 
against the county for past-due interest on the bonds issued to build the court- 
house. It will be remembered that a previous mandamus from the same court 
was disregarded by the county board, and that the supervisors were fined 
$1,000 each for contempt, which they paid out of the county treasury. 

—THE NEW REGULATIONS FOR THE ISSUANCE AND HOLDING OF 
PATENTS.—The new law relating to patents, trade-marks and copyrights, pro- 
vides that no person shall maintain an action for the infringement of his copy- 
right unless he shall give notice thereof by inserting in the several copies of 
every edition published in the title page immediately following, if it be a book; 
or, ifa map, chart, musical composition, print, cut, engraving, photograph, 
painting, drawing, chromo, statute, statuary or model, or design intended to 
be perfected and completed as a work of fine art, by inscribipg upon some 
visible portion thereof, or of the substance on which the same shall be mounted, 
the following words: ‘‘ Entered according to the act of Congress, in the year 
——---, by A. B., in the office of the librarian of Congress, at Washington,” 
or, at his option, the word “ copyright,” together with the year the copyright 
was entered, and the name of the party by whom it was taken out, thus: 
“ Copyright, 18—. by A. B."’ For recording and certifying any instrument of 
writing for the assignment of a copyright the librarian shall reeive from the 
person to whom the service is rendered $1, and for every copy of an assignment 
$1, said fee to cover in either case a certificate of the record, under seal of the 
librarian of Congress, and all fees so received shall be paid into the treasury of 
the United States. In the construction of this act the words “ engraving,” 
“cut "’ and “ print"’ shall be applied only to pictorial illustrations, or works 
connected with the fine arts, and no prints or labels designed to be used for 
any other articles of manufacture shall be entered under the copyright law, but 
may be registered in the patent office. The commissioner of patents is charged 
with the supervision and centrol of the entry or registry of such prints or 
labels, in conformity with the regulations provided by law as to copyright of 
prints, except there shall be paid for recording the title of any print or label 
not a trade-mark $6, which shall cover,the expense of furnishing a copy of the 
record under the seal of the commissioner of patents to the party entering the 
same. This act isto take effect on and after the 1st day of August next. 

THE LAWYERS OF ANCIENT ROME,—AII the civil magistrates were drawn 
from the profession of the law. The celebrated Institutes of Justinian were 
addressed to the youth of his dominions who had devoted themselves to the 
study of Roman jurisprudence; and the sovereign condescends to animate 
their diligence by the assurance that their skill and ability would in time 
be rewarded by an adequate share in the government of the republic. The 
rudiments of this lucrative science were taught in all the considerable cities of 
the East and West; but the most famgus school was that of Berytus, on the 
coast of Phoenicia ; which flourished above three centuries from the time of 
Alexander Severus, the author, perhaps, of an institution so advantageous to 
his native country. After a regular course of education, which lasted five 
years, the students dispersed themselves through the provinces in search of 
fortune and honors; nor could they want an inexhaustible supply of business in 
a great empire already corrupted by the multiplicity of laws, of arts, and of 
vices. The court of the Praetorian preefect of the East could alone furnish em- 





volume ; Stephen’s Pleading; Smith on Contracts; Bispham’s Equity. 


ployment for one hundred and fifty advocates, sixty-four of whom were distin- 
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gui shed by peculiar privileges, and two were annually chosen with a salary of 
sixty pounds of gold, to defend the causes of the treasury. The first experi- 
ment was made of their judicial talents, by appointing them to act occasionally 
as assessors to the magistrates; from thence they were often raised to preside 
in the tribunals before which they had pleaded. They obtained the govern- 
ment of a province ; and, by the aid of merit, of reputation or of favor, they 

ascended, by successive steps, to the i//ustrious dignities of the State. In the 
practice of the bar, these men had considered reason as the instrument of 
dispute ; they interpreted the laws according to the dictates of private interest ; 

and the same pernicious habits might still adhere to their characters in the 

public administration of the State. ‘The honor of a liberal profession has 
indeed been vindicated by ancient and modern advocates, who have filled the 
most important stations with pure integrity and the most consummate wisdom ; 
but in the decline of the Roman jurisprudence, the ordinary promotion of 
lawyers was pregnant with mischief and disgrace. 

The nobie art, which had once been preserved as the sacred inheritance of 
the patricians, was fallen into the hands of freedmen and plebeians, who, 
with cunning rather than with skill, exercised a sordid and pernicious trade. 
Some of them procured admittance into families for the purpose of fermenting 
differences, of encouraging suits, and of preparing a harvest of gain for them- 
selves or their brethern, Others, recluse in their chambers, maintained the 
dignity of legal professors by furnishing a rich client with subtleties to con- 
found the plainest truths, and with arguments to color the most unjustifiable 
pretensions. The splendid and popular class was composed of the advocates, 
who filled the forum with the sound of their turgid and loquacious rhetoric. 
Careless of fame and of justice, they are described for the most part as ignor- 
ant and rapacious guides, who conducted their clients through a maze of 
expense, of delay, and of disappointment; from whence, after a tedious series 
of years, they were at length dismissed, when their patience and their fortune 
-were almost exhausted.—[ Giddon. 

—THE Missouri democratic state convention has nominated for judges of the 

supreme court, Hon. William B. Napton of St. Louis, and Warwick Hough, 
Esq., of Kansas City. Judge Napton is at present one of the members of the 
Supreme Bench of Missouri, to which position he has been called for the 
third time after successive retirements. He was first elected to that 
position in 1839, and continued a member of the court until 1851. 
Again in 1837 he was returned to the same position, and continued 
in it until 1862. He was re-appointed in 1873 to fill the vacancy 
occasioned by the death of Judge Ewing. His renomination at this 
time (which seems to have been made without opposition) is a just tribute 
to his unquestioned integrity, his experience, his extensive learning and solid 
ability as a jurist. One thing in connection with Judge Napton’s renomina- 
tion deserves notice. His opinion in the Clark county bond case, published in 
the first issue of this journal (ante, p. 5), was severely and unscrupulously 
denounced by some of the rural press; and it was thought that the granger 
element in his party would prevent his renomination. But the good sense of 
the people seems to have settled into the conclusion that he had simply re- 
affirmed principles established by his predecessors and by the Supreme Court 
of the United States, and that an honest judge could have done no less under 
the circumstances. Mr. Hough is about forty years of age. He was admitted 
to the bar in 1859 at Jefferson City. He is well spoken of by those who know 
him. 
_ —THE Albany Law Journal, referring to the disgraceful conduct of the 
dominant party in New Hampshire, uses the following just language: ‘ The 
recent judicial changes in New Hampshire, which resulted in displacing 
Judges Doe, Sargent and Smith from their positions in the highest court of 
the State, were, to say the least, of doubtful expediency and propriety. If 
political reasons governed in making the change, as has been stated, the act is 
positively disgraceful to the dominent party in New Hampshire. We have 
always depreciated any attempt at making political qualifications a criterion in 
the selection of judicial functionaries. And it is especially deplorable in our 
view to make political considerations alone an excuse for the removal of 
judges whose ability, learning and integrity are beyond question, and unsur- 
passed. Without disparagement, it may be said that Judge Doe is one of the 
most learned and indefatigable jurists who have adorned the bench of this 
country for many years. His opinions” exhibit the utmost research and elab- 
oration, and his work shows him to be wedded to a purely judicial life. His 
removal is a loss not only to the judiciary of New Hampshire, but to Ameri- 
can jurisprudence.” 

—THE laws passed during the last session of Congress have been put in 
type, and press-work will be begun as soon as the index, now preparing at the 
state department, is ready, which will be in a few days. The laws are un- 
usully long this session, and judging from the many calls for them from all 
parts of the country, are unusually important.—[A/bany Law Fournal. 

—Hown. ASHAEL PECK, judge of the Supreme Court of Vermont, has just 
been nominated by the republicans for governor of that state. 








Notes of Cases. 

(These notes of cases are either prepared or selected with care by one of the editors. ] 

Attestation of Will—Signature of the Testator.—Sir JAMEs 
HANNEN, in the case ve Elizabeth Maddock (30 L. T. Rep. N. S. 696), decided 
a question of general interest to testators. The testatrix executed her will by 
making her mark at its foot, in the presence of two witnesses. Of these wit- 
ness, one signed his name in due form; the other, an old man, named Sam- 
uel Birtwistle, wrote “‘Saml."’ but could not complete his signature owing to 
infirmity. This not being deemed sufficient another witness was sent for. He 
signed the will, whilst the first witness simply went over the signature he had 
previously written with a dry pen. The learned judge proposed two questions 
for decision: first, whether the second attesting was a valid attestation; sec- 
ondly, whether the first attesting was a valid attestation? The first question 
was solved in the negative by Playne v. Scriven (Robert. 772). On the second 
question the judgment went more into details. The rule of law is, that “if a 
witness makes any mark with the intention thereby to subscribe, that is suf- 
ficient." Thus it becomes a question of intention. The learned judge ex- 
expressed approval of the rule laid down in Charlton v. Hindmarsh (8 H. of 
L. Cas. 160), and thought it essential that the act intended as a subscription 
should be completed. This rule, hard.as it may sometimes work, has received 
the approval of Lord CAMPBELL, Lord CRANWORTH, and Lord CHELMS- 
FORD. From their lordships’ remarks, it is evident that they were fully aware 
that such a rule might afford examples of the maxim summum jus summa injura, 
and such was the case in ve Elizabeth Maddock; for it was held, that as the 
act which the witness intended to perform was not complete, the will was not 
duly attested.—[Zaw Times. 

Will—Devise in Pursuance of Power.—Where a will is made by 
virture of a power in a trust deed authorizing an appointment to such person 
or persons as the devisor should appoint, devising real estate to A. for life, and 
the remainder in fee after A.’s decease, to the “heirs of A.'s body: Hedd, 
that such appointment is valid, and in conformity with the terms of the power. 
Butler v. Huestis, 6 Chicago Legal News, 381; Supreme Court of Illinois. 
Appointment of a Less Estate than Authorized 
—Where a party has the power to appoint a fee, if there are no words of pos- 
itive restriction, a less estate may be appointed. The appointment of a less 
estate than the donee might have created under the power is not thereby ren- 
dered void. But where an appointment 1s to be made of a particular estate, 
or in a certain manner and in no other way, the negative words must control, 
and the donee is not permitted to appoint a different estate, or in any other 








manner. Ibid. 











Under a power authorizing the appointment of 
an estate in fee simple absolute, an appointment of a freehold estate for life to 
one person, and of the remainder in fee to the “heirs of the body " of that 
person, is valid, there being no negative words restricting such an appoint- 
ment. But if the appointment to the “heirs of the body” was void, because 
not made to persons in being, no reason is perceived why the lesser estate may 
not be maintained. Ibid. bs 
Interpretation.—“ Heirs of the Body.’’—The words, “ heirs 
of her body,” used in this will are to be construed not to be words of limita- 
tion, but of purchase, and equivalent to children or issue, and are descriptio 
personarum. Ibid. 








Prior to the statute de donis, the estate given in 
this will t to the life-tenant would have been a conditional fee, to which on the 
birth of children, the right of alienation would attach. Since that statute, it is an 
estate tail, and in case of the death of the life-tenant, without ‘‘ heirs of the 
body,” it would revert to the donor, his heirs or appointee. But in Illinois, by 
virtue of the 6th section of the conveyance act, the rule in Shelley's case does 
does not apply to an estate tail; a life-estate only passes to the first taker, or 
life-tenant, and a fee-simple absolute vests in the second taker. Ibid 
Estates Tail.—The estate devised in this suit was an estatetail, 
but by force of the Illinois statute the entail is saved in the first degree. So 
far as estates tail are concerned, the rule in Shelley's case is repealed by the 
Illinois statute. Ibid. 





Wife’s Mortgage—Foreclosure.—Where a mortgage is given by a 
wife to an individual member of a firm, to secure any indebtedness that might 
arise in the course of a commission business carried on by her husband, and 
where, between the partners of the firm, it is understood and agreed that the 
one to whom the mortgage has been given shall assume the accounts of the 
goods consigned to the husband, in an action to forclose, it is error on the part 
of a referee to refuse judgment on the ground that the goods (from the sale of 
which the action arose) were consigned by the firm, when the evidence showed 
that the consignment was made by the individual partner alone. Wood v. 
Lockwood, New York Supreme Court, General Term, May, 1874.—[ Daily Reg- 
ister, Aug. 14. 
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